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5.4 Other legislation

The previous Acts applied to all spiritual healers and their organisations. The following Acts
either:

e apply to only some spiritual healers and their organisations, or
e only parts of the Acts apply to spiritual healers.

5.4.1 Health and Safety at Work Act 2015 (HSWA)

A guiding principle of this Act is that workers and other persons should be given the highest
level of protection against harm to their health, safety, and welfare from work risks as is
reasonably practicable. '

5.4.1.1 To whom the HSWA applies

This Act applies to any person or organisation conducting a business or undertaking, which is
referred to as a PCBU (‘person conducting a business or undertaking’). The enterprise may or
may not be commercial in nature: it can be a charity or trust. Examples include retailers,
wholesalers, manufacturers, importers, owner-drivers, franchise operators, self-employed
people, contractors, partnerships, joint ventures, government departments or agencies, local
councils, schools, early childhood education services and charities with employees. Within that
organisation officers, workers and other people at the workplace (e.g. visitors and volunteers)
all have responsibilities under the Act.

The Act does not directly apply to ‘volunteer associations’.

“A volunteer association is a group of volunteers working together for a community
purpose who do not employ any person under a contract of service. Purposes could
include the promotion of art, culture, science, religion, education, medicine, or to
support a charity, sport or recreation activity.”

A volunteer association may or may not be incorporated, it may or may not be a charity. A
volunteer association can employ contractors, but if it has employees it becomes a PCBU and
falls under the Act.3 Contractors have their own responsibilities under the Act.

1 Worksafe Mahi Haumaru Aotearoa “Introduction to the Health and Safety at Work Act 2015 - special guide”, 18/7/2019,
https:/www.worksafe.govt.nz/managing-health-and-safety/getting-started/introduction-hswa-special-guide/

2 Worksafe Mahi Haumaru Aotearoa “Information for Volunteers” 2817 https:/www.worksafe.govt.nz/managing-health-and-
safety/getting-started/understanding-the-law/volunteers/information-for-volunteers/

3 Ibid. (including the following diagram)
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Are you working for a
community purpose?
Is everyone involved
in your volunteer group
acting on a voluntary

basis?
The organisation
Do you employ any Is a VOLUNTEER
person to carry out work NO ' d
for your volunteer group?

The organisation Is a PCBU

For example, many spiritualist churches are run by volunteers only and so would not fall
directly under this Act. However if the church employed someone or one of its volunteers
employed someone to do some work for it, it would become a PCBU. If you run your own
healing business, you would be a PCBU and come under the Act.

Even if your organisation is not legally covered by HSWA, it still has a common law
duty to take reasonable care of the people involved in its activities.

5.4.1.2 Requirements of the Act*

Under the HSWA, a PCBU must ensure, so far as is reasonably practicable, the health and
safety of:

e its workers, including volunteer workers

e any other workers or volunteer workers who are influenced or directed by the
enterprise

e other people who could be at risk from the activities of the enterprise such as
clients, visitors, children and young people, casual volunteers or the general public.

4 Information in this section is summarised from Worksafe Mahi Haumaru Aotearoa “What is the primary duty of care?” 2817
https:.//www.worksafe.govt.nz/managing-health-and-safety/getting-started/understanding-the-law/primary-duty-of-care/what-
is-the-primary-duty-of-care/
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If you are self-employed, then you must also ensure, so far as is reasonable, your own health
and safety as well as the health and safety of others who could be put at risk by your activities.

This is referred to as the “primary duty of care”.
In practice, this means that your enterprise needs to have effective practices in place for:

e Providing and maintaining a work environment that is without risks to health and
safety. That environment includes:

> the physical environment, including lighting, ventilation, dust, heat and noise

> the psychological environment, including overcrowding, deadlines, work
arrangements and impairments that affect a person’s behaviour, such as work-
related stress and fatigue, and drugs and alcohol. Protection from bullying,
harassment and abuse also comes under this requirement.

e Providing and maintaining safe plant and structures. (In our case this would include
the healing equipment such as chairs, healing beds, etc).

e Providing and maintaining safe systems of work (e.g. your processes). Developing a
safe system of work is a formal procedure carried out by a person with sufficient
knowledge and experience. It involves:

> the systematic examination of a task to identify risks that may arise from
carrying it out

> the identification of safe methods including control measures to eliminate or
minimise the identified risks

> the setting of methods to safely carry out the task.

The development of safe systems of work can involve looking at the physical layout
of the environment and its access and egress, tools, plant, procedures and people
(e.g. instructions, information and training).

Systems of work should be reviewed on a regular basis and updated as appropriate.

e Ensuring the safe use, handling and storage of plant, structures and substances
(including the healing equipment).

e Providing adequate facilities for the welfare of workers and volunteers when doing
work for your enterprise, including ensuring access to those facilities. You must, so
far as is reasonably practicable, provide adequate facilities (that are clean, safe,
accessible, in good working order and maintained to stay that way) for the welfare of
workers and volunteers. This would include your kitchen and toileting facilities, and
providing adequate first aid equipment.
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e Providing any information, training, instruction, or supervision that is necessary to
protect all persons from risks to their health and safety arising from the activities of
your enterprise. This applies to training not only in spiritual healing but in setting up
your healing environment safely and to supervising less experienced healers. Your
workers and volunteers must also know what to do in an emergency (e.g. earthquake,
serious accident), how to raise a health and safety concern, or report an accident or
near miss.

e Monitoring the health of workers and volunteers, and the conditions at the workplace
for the purpose of preventing injury or illness when they are doing work for your
enterprise. This includes hazards such as repetitive motions or heavy lifting, and
reviewing the accident register to identify areas for improvement.

Any death, serious injury or illness, or a serious incident that is related to the work being per-
formed or the work environment, is notifiable to Worksafe. Serious offences under this Act
can result in imprisonment and heavy fines.

The main points of the Act are summarised above but any PCBU should consider investing in
proper Health and Safety training or advice as the legal obligations are quite extensive.
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5.4.2 Care of Children Act 2004 &
Children’s and Young People’s Well-being Act 1989

Both of these Acts have been put in place to protect children. They inform our approach to
providing spiritual healing to children and teenagers under the age of eighteen. See Section
3.10 Healing children and teenagers.

5.4.2.1 Care of Children Act 2004 (COCA)

The Care of Children Act is primarily concerned with ensuring the welfare and best interests
of a child in his or her particular circumstances.® It sets parents’ and guardian’s powers and
responsibilities towards their children. It also sets out how Parenting Agreements and
Parenting Orders are made, and also what should be included in these documents. This Act
affects spiritual healers when giving spiritual healing to a child or young person under the age
of sixteen, particularly around gaining consent to give them spiritual healing.

Under the common law, parents hold the power of consent for their young children, including
over medical treatment of a child. However in New Zealand, guardians own the power to
consent, or not consent, to the medical treatment of their children under the age of sixteen.

“36 Consent to procedures generally ...

(3) If the consent of any other person to any medical, surgical, or dental treatment or
procedure (including a blood transfusion) to be carried out on a child is
necessary or sufficient, consent may be given—

(a) by a guardian of the child; or

(b) if there is no guardian in New Zealand or no guardian of that kind can be
found with reasonable diligence or is capable of giving consent, by a
person in New Zealand who has been acting in the place of a parent; or

(c) if there is no person in New Zealand who has been so acting, or if no
person of that kind can be found with reasonable diligence or is capable of
giving consent, by a District Court Judge or the chief executive.”

A child’s parents are generally their guardians, although in some cases others may have been
appointed instead.

Although spiritual healing is probably not a ‘medical treatment’ in the true sense, it has been
argued that this s. 36 phrase should be interpreted extensively to include all health services

5 Care of Children Act 2004 (COCA), s 4(1)

6 Luke Morrison “Legal Responses to Non-Life-Threatening Medical Neglect” 2011, p3,
https://www.otago.ac.nz/law/research/otago®36344.pdf

7 Care of Children Act 2004 (COCA), s 36(3).
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that require consent®. This is because a parent would normally facilitate and consent to their
child receiving any health care - and under this Act guardians have the same broader duties,
powers, rights and responsibilities as a parent in relation to bringing up a child.

“15 Guardianship defined

For the purposes of this Act, guardianship of a child means having (and therefore a

guardian of the child has), in relation to the child,—

(a) all duties, powers, rights, and responsibilities that a parent of the child has in
relation to the upbringing of the child:

(b) every duty, power, right, and responsibility that is vested in the guardian of a child
by any enactment:

(c) every duty, power, right, and responsibility that, immediately before the
commencement, on 1January 1970, of the Guardianship Act 1968, was vested in
a sole guardian of a child by an enactment or rule of law”’.

So, as spiritual healers, we'd be wise to get the parent’s or guardian’s consent before healing
any child under sixteen and retain that proof in writing.

Once children reach the age of sixteen, they have the right to consent (or refuse to consent)
as if they are an adult.

“36 Consent to procedures generally
(1) A consent, or refusal to consent, to any of the following, if given by a child of or
over the age of 16 years, has effect as if the child were of full age:
(a) any donation of blood by the child:
(b) any medical, surgical, or dental treatment or procedure (including a blood
transfusion, which, in this section, has the meaning given to it by section
37(1)) to be carried out on the child for the child’s benefit by a person
professionally qualified to carry it out.”®

Children may also be able to consent at a younger age:

“They may also be able to consent or refuse to consent if they are under that age, but
have a level of maturity known as “Gillick competency”. Although not the subject of

& Luke Morrison, above, referring to

P D G Skegg "Capacity to Consent to Treatment" in P D G Skegg and Ron Paterson (eds) Medical Law in New Zealand
(Thomson Brookers, Wellington, 2086) n 19 at 190

9 Care of Children Act 2004 (COCA), s 15

® Care of Children Act 2004 (COCA), s 36(1).
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decisions in the appeal courts, the doctrine of Gillick competency appears to be
accepted in New Zealand.”"

A child under sixteen is considered to have ‘Gillick competency’ if they fully understand the
medical treatment that is proposed.

“At common law an adolescent under 16 may be able to give consent to medical
procedures and treatment, depending on the nature of the treatment involved and the
age and understanding of the adolescent. This is referred to as “Gillick competence”.
Making a decision about whether an individual has the capacity to consent can be
difficult and require, in addition to considering intellectual maturity, careful professional
judgement about whether the child/young person’s mental state interferes with their
capacity to consent to assessment or treatment.”’?

Given the complexity around trying to evaluate whether Gillick competence may apply and
because it is questionable whether a child could fully understand spiritual healing without first
experiencing it, spiritual healers are advised to first get the parent’s / guardian’s consent
regardless.

" Luke Morrison, above, p.4
12 Starship "Consent and legal justifications for treatment without consent”, 2021, https://starship.org.nz/guidelines/consent-
and-legal-justifications-for-treatment-without-consent/
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5.4.2.2 Children’s and Young People’s Well-being Act 1989

The Children’s and Young People’s Well-being Act 1989, also known as the Oranga Tamariki
Act 1989, is another law offering protection to New Zealand children under the age of
eighteen (18). This Act’s main purpose is to “promote the well-being of children, young
persons, and their families and family groups”.® It is probably most well known for setting out
procedures for the removal of abused children from their parent's care, making the best
interests of the child the first consideration. It also sets out procedures for dealing with youth
offenders, making arrest and imprisonment interventions of last resort.

This Act affects spiritual healers who suspect a child or young person may have been abused
or neglected.

“Any person who believes that a child or young person has been, or is likely to be,
harmed, ill-treated, abused, (whether physically, emotionally, or sexually), neglected, or
deprived, or who has concerns about the well-being of a child or young person, may
report the matter to the chief executive (i.e. Oranga Tamariki) or a constable.”*

Protection is given to the person reporting the suspected mis-treatment in the next section.

“No civil, criminal, or disciplinary proceedings shall lie against any person in respect of
the disclosure or supply, or the manner of the disclosure or supply, by that person under
this Part, of information concerning a child or young person (whether or not that
information also concerns any other person), unless the information was disclosed or
supplied in bad faith.”"

The statutory responsibility for investigation lies with the Oranga Tamariki social worker or
member of the Police.'®

Any healer who identifies or suspects abuse of one of their younger clients is well advised to
report their concerns to the Police or Oranga Tamariki, in order to protect the child from
potential further harm.

13 Children’s and Young People’s Well-being Act 1989, s.4

4 Children’s and Young People’s Well-being Act 1989, s.15
15 Children’s and Young People’s Well-being Act 1989, s. 16
16 Children’s and Young People’s Well-being Act 1989, s. 17
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5.4.3 Health Practitioners Competence Assurance Act 2003 (HPCAA)

The purpose of this Act is to protect the health and safety of members of the public by
ensuring all health practitioners registered with them are fit to practise and fully competent in
the practice of their profession. It also reserves the right to practicing the disciplines covered
to only those qualified and registered health professionals.

The following health practices are considered “regulated professions” and come under this
Act:"

e Chinese medicine services

e Chiropractic

e Dentistry, dental hygiene, clinical dental technology, dental technology, dental
therapy and oral health therapy

e Dietetics

e Medical Laboratory Science, Anaesthetic Technology

e Medical Imaging and Radiation Therapy

e Medicine

e Midwifery

e Nursing

e Occupational Therapy

e Optometry and optical dispensing

e Osteopathy

e« Paramedic services

e Pharmacy

e Physiotherapy

e Podiatry

e Psychology

e Psychotherapy

These professions are regulated because of the high risk of harm to the public should an
unqualified or unfit person practice any of them.

“Every health practitioner who practises in a regulated profession in New Zealand must
be registered with the relevant responsible authority and hold a current Annual
Practising Certificate (APC) issued by that authority.”®

7 Ministry of Health, “Responsible authorities under the Act”, 29/11/2023, https://www.health.govt.nz/requlation-
legislation/health-practitioners/responsible-authorities
18 iy

ibid
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The responsible authorities are organisations established to set and enforce standards in
their discipline in order to protect the public (e.g. the Dental Council, the Medical Council of

NZ, the Physiotherapy Board).

They:

e establish the scope of practice for their practitioners

o set the qualifications required of their practitioners, and accredit the educational
institutions that teach those qualifications

e accredit and set programmes to ensure the ongoing competence of health
practitioners

e consider applications for their annual practising certificates

e assess complaints and concerns about practitioners’ competence, and notify the
relevant authorities if the practitioners pose a risk

e consider cases where practitioners may be unable to perform their functions
adequately

e set standards of clinical competence, cultural competence and ethical conduct to be
observed by health practitioners

e promote the competence of health practitioners, and

e promote education and training within the profession.!®

As you can see, there is a high level of control and oversight over these professions to ensure
their practitioners are safe and competent, and continue be so while practising. Social
workers are similarly regulated but do not come under this HPCAA.

The HPCAA also “specifically bars any individual from claiming to be a practitioner of a
regulated profession, or in any way imply that they practise or are willing to practise a
regulated profession, unless they are appropriately qualified, registered with the relevant
authority, and hold a current APC"29:

“7 Unqualified person must not claim to be health practitioner

(1) A person may only use names, words, titles, initials, abbreviations, or descriptions
stating or implying that the person is a health practitioner of a particular kind if
the person is registered, and is qualified to be registered, as a health practitioner
of that kind.

(2) No person may claim to be practising a profession as a health practitioner of a
particular kind or state or do anything that is calculated to suggest that the
person practises or is willing to practise a profession as a health practitioner of
that kind unless the person—

19 ibid
28 jhid
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(a) is a health practitioner of that kind; and
(b) holds a current practising certificate as a health practitioner of that kind.”?’

As spiritual healers we will not give advice on or perform any procedure falling within the
scope of practitioners practising in any of the above regulated professions, unless we are
qualified to do so. To give such advice or perform such a procedure may imply that we are
qualified to do so, which is illegal, and it may also result in serious harm to our client.

21 Health Practitioners Competence Assurance Act 20803, s.7
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5.4.4 Veterinarians Act 2005 & Animal Welfare Act 1999

The same types of competency standards and restrictions that surround health practitioners
under the Health Practitioners Competence Assurance Act, can also be found in the animal
health and veterinarian area however they are spread across multiple Acts and Regulations.

5.4.4.1 Veterinarians Act 2005

To use the title “veterinarian” in New Zealand and to practise as such (as to diagnosis,
performing certain surgery or prescribing restricted medicines), you must be registered with
The Veterinary Council of New Zealand and have a current annual practising certificate.

The Veterinary Council of New Zealand was established under section 43 of the Veterinarians
Act 1994. The current Act, Veterinarians Act 2005, sets out the conditions for becoming and
remaining a veterinarian or veterinarian specialist. The purpose of the Act is to protect the
public interest by aiming to ensure that veterinarians are competent to practise.??

5.4.4.2 Agricultural Compounds and Veterinary Medicines (ACVM) Act 1997

This Act provides the legal definition of veterinary medicines. They include a range of
products, from antibiotics through to dog shampoos. This Act governs what medicines can
only be prescribed or used by a registered veterinarian or a specialist within the meaning of
section 4 (Interpretation) of the Veterinarians Act 2005.

5.4.4.3 Animal Welfare Act 1999

The Animal Welfare Act sets out the obligations of animal owners or people in charge of
animals. They have to meet an animal's physical, health, and behavioural needs, and must
alleviate pain or distress. The Act defines 'physical, health, and behavioural needs' as:

. proper and sufficient food and water

. adequate shelter

. the opportunity to display normal patterns of behaviour

. appropriate physical handling

. protection from, and rapid diagnosis of, injury and disease.

The Ministry for Primary Industries (MPI) and the Royal New Zealand Society for the
Prevention of Cruelty to Animals (the RNZSPCA) jointly enforce the Act. Under the Act the ill
treatment or neglect of animals is a crime, punishable by up to 12 months imprisonment and/
or a $50,000 fine. Changes to the Animal Welfare Act in May 2015 gave MPI the ability to

22 The Veterinarians Act 2005 s 3
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make regulations under the Animal Welfare Act which contain a lot more details. These should
be read in conjunction with the Act. 23

This Act also limits what the public versus veterinarians can do with animals. Only a
veterinarian can perform significant surgery on an animal.

“15 Restriction on performance of surgical procedures

(1) Except as provided in regulations made under section 183B, no person may
perform any significant surgical procedure on an animal unless that person is—
(a) a veterinarian; or
(b) a person who is acting under the direct supervision of a

veterinarian and who is a student undergoing his or her training to
become a veterinarian.

(2) A veterinarian who, for the purpose of teaching veterinary science, supervises the
performance of a significant surgical procedure, must be present throughout the
performance of that surgical procedure.

(3) Any person may, subject to subsection (4) and to Parts 2 and 6 and to any
regulations made under section 18 3B, perform on an animal any surgical procedure
that is not a significant surgical procedure.

(4) No person may, in performing on an animal a surgical procedure that is not a
significant surgical procedure, perform that surgical procedure in such a manner
that the animal suffers unreasonable or unnecessary pain or distress.”?#

5.4.4.4 Animal Welfare (Care and Procedures) Regulations 2018.

Further clarification around (3) and (4) above can be found in the Animal Welfare (Care and
Procedures) Regulations. It clarifies who can carry out certain surgical procedures on animals
and how they should be done. For example, it states that any trained or experienced person
can perform routine surgical procedures, such as disbudding, dehorning, and lamb tail
docking which are commonly performed by farmers.

None of these animal-care related Acts and Regulations prevent us from giving an animal
spiritual healing, as long as we don’t go beyond that by offering care and advice that we aren’t
trained to give. However if we notice that the owners of the animal are not acting within the
laws, we could attempt to educate them or refer them to where they can get the help or
information they need. If we recommend they take a sick animal to the vet and they don’t, we
should have that recorded in writing so we don’t become implicated later in any prosecution.

23 Summarised from Ministry for Primary Industries “Animal Welfare Legislation” 2022,
https:/www.mpi.govt.nz/legal/legislation-standards-and-reviews/animal-welfare-legislation/
24 Animal Welfare Act 1999 s 15
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